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Mr. Anthony Herman, Esq.
General Counsel

Federal Election Commission
999 E Street, NW
Washington, D.C. 20463

May 24, 2012

COMPLAINT BEFORE THE FEDERAL ELECTION COMMISSION

The Washoe County Republican Party files this complaint seeking ai immediate
investigation into the Nevada State Democratic Party’s (“NSDP”) and Congresswoman

Shelley Berkley’s illegal spetiding-practicas.

Their communications show, and an inwstigation wil[ canﬁmt, that t'he NSDP

as p_arty exempt exp.endxtures,. yet are dxsclalmed as such . These_ maﬂ p_le..c.es ‘must be.

treated as contributions to Congresswoman Berkley’s campaign. NSDP’s mail pieces
violate the Federal Election Campaign Act of 1971, as amcnded (the “Act”), 2U.S.C. §§
431 et seq. and Federal Election Commission (“FEC™) regulations, 11 C.F.R. §§100.1 et
seq.

FACTS
On or before May 24, 2012, NSDP mailed at least two mail pieces advocating: for

‘the election of Congresswoman Shelley Berkley to-the U.S. Senate. True and correct

copies of these mail pieces are attached hereto as Exhibits A and B.

Both mail pieces feature Congresswoman. Berkley’s. caenpaign logo (“Shelley-
Berkely for U.S. Senate”) and feature pictutes of Congresswoman Berkley. Both mail
pieces contain a paid-for disclaimer stating “Paid for By the Nevada State Democratic
Party,” use the NSDP’s address for the return address, and feature the non-profit U.S.
postage stamp indicating that the mailer took advantage of the NSDP’s non-profit pestal
rate.

Congresswoman Berkley is not her party’s nominated candidate. Nevada’s
Senate primary €lection will be held on June 12, 2012. Congrésswoman Berkley has not
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just one, but four Democratic Party priihary opponents; Steve Brown, Bairy Ellsworth,
Louis Macias and Nancy Price. Only after June 12 could Congresswoman: Berkley be the
Democratic Party’s officially nominated candidate for thie United States Senate.

LAW

State political party committees thay make “party-exethpt’” méass mailings that.
expressly advocate for a nominated candidate; in.full acordination with that candidate’s
campaign, witkout having to.treat the costs related ta that mai ling as.a cantribution, so
long as certain criteria.are met. But such mass mailings, like all party-exempt activities,
may only be executed “on behalf of [a] nominee”; or, affer the primary election has
occurred. 11 C.FR. § 100.87; FEC AQ 2008-06 (“Costs associated with the disttibution
of campaign materials on behalf of candidates. mnmng in the primary €lection are not
[party-exempt actmty] ™

- Costs related te a direct candidate support mail piece by a political paity
committee that is distributed before the-date-of the primary — including but not limited to
production and mail opst — are regarded: as confributions to thot candidate, uniess thie mail
piece is a party independem: expeaditure. See 11 C.FR. § 100.52(d).

By definition, political party communications that republish campaign materials
are coordinated communications. 11°‘C.F.R. § 109.37. One among many ways that:the
test for a party coordinated commiunication is met is if:

(1)  The communication is paid for by-a political party commitiee. or its agent;

(2) Thecommunication references.a Senate candidate; and
(3) The comimunication disseminates, distributes, or repubhshes campaign

materials. 11 C.F.R. § 109.37,

Political party coordinated communications miust be treated by the party
committee making the payment as either an:in-kind.conttibution for the purpose. of
influencing a Federal election to the candidate with whom it was coordinated; or as a
coordinated party expenditure in connection with the general election campaign of the
candidate with whom'it was coordinated. 11 C.F.R. § 109.37(b).

Qualified political party camixittees may use the non-profit postal rate; candidate
committees.may not. Qualified party committegs may not “delegate, or lend, the use of
its permit to mail at special third-class rates to any other person, organization, or
association.” U.S. Postal Service Manual.

FEC regulations require different disclaimers for party independent, coordinated,
standard, anid party-exempt, communications. 11 C.F.R. §110.11.“Paid-for-by”
disclaimers are required on all political party public communications. Jd.
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ANALYSIS *

NSDP’s mail pieces are disclaimed with only “Paid for by the Nevada State

Democratic Party” as party-exempt activity mail pieces. By law;, however, these mail

pieces do not quatify as party-exempt activity, beeause they have been dlstnbuted befere
the Nevada Senate primary, which does not occur wtil June 12, 2012.

NSDP’s mail pieces expressly advocate for Congresswoman Berkley; feature her
in multiple pictures, sind use the Berkley campaign’s lpgo — a.clear republication of
campaign material. There is rio question that these mail pieces qualify asparty

coordinated communications under 11 C.F:R.-§ 109.37.. These mail pieces must be

treated as: either in-kind contributions to the Berkley campaign or-as coordinated
expenditures by the NSDP on behalf of their general election nominee.

Mbreover, to the extent that the NSDP argues that these mail pieces are simply

improperly-disclaimed coordinated mail pieces, this complaint serves as notice.that these

(and any others that NSDP has nurilod) count against the NSDP’s coordinated party
expenditure limit. Shoutd NSDP.exceed its ooordinided: party expenditime limit by faiiing

- to count the costs of such mailings against their coordinated limit, continuing to- make

such expenditures without counting them against their-coordinated. limit; or both, that
action would constitute a knowing and willful vmlatlon of the Act, and sabject NSDP to
potential criminal penalties.

Even if the NSDP’s mail pieces did not constitute a party coordinated
comrunication, they are clearly in-kind contributions to the Berkley campaign uinder 11
C.F.R. § 100.52(d). It is likely that the cost of the mailing has exceeded the NSDP’s
$5,000 limit tv Congresswoman Berkley’s primary campaign.

Finally, the NSDP’s mail pieces are impropetly disclaimed. They state only that
the pieces are “Paid for by the Nevada State Democratic Party.” While this disclaimer is
appropriate for a party-exempt mail piece, as discussed above; these mail pieces do not.
qualify as party-exempt. Coordinated, independent, and standard candidate suppott party
communications each require different language, which is clearly set forth at 11 C.F.R. §
110.11.

CONCLUSION

The facts are clear: the NSDP, in likely coordination with Congresswoman
Berkley, has violated Federal law:.

On the basis of the foregoing, the Washoe County Republican Party respectfully
requests that the FEC:
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(1) Conduct an expedited investigation of the above to determine the exact
amount of illegal spending'and improper reporting by the NSDP;

(2) Impose any and all penalties grounded in violations alleged in this
complaint, or as otherwise deemed necessary by the Commission:

Respectfully submitted,
Dl C R)u,beﬁ Channen
Washon Cosabey Feprbhon V‘wb

Lovicdy” wWaghoe
ubscfibed and sworn before me this 2{ day of May, 2012, by Dasid & Buett.
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And When they return

Shelte !erkley Gets .uﬂ

The daughter of a Wodd War I veteran Shelley Berkleyf understands the sacrlﬁces made by our
military and their famtltes That's why she's worked: hard 6 prewde fiem. wrth the resources
e-:care and beneftts they. deserve When they retum
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Eaid for by the Nevada State Democratic Party
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